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SECTION H

SPECIAL CONTRACT REQUIREMENTS

H.1   CONTRACT TYPE

This solicitation is for a Fixed-Price with Incentive, Multi-year contract for five years plus three one-year options.  Under this contract type, the multi-year contract provides that performance under the second and sebsequent years of the contract is contingent upon the appropriation of funds, and as such, provides for a cancellation payment to be made if appropriations are not made.     


H.2   LIMITATION OF PRICE AND CONTRACTOR OBLIGATION
H.2.1  Funds available for performance of this contract are described in the Allocation of Funds clause (H.2).  The amount of funds allocated at award is not sufficient for any other contract year other than the First Contract Year.  When additional funds are available for the requirements of the next succeeding contract year, the Contracting Officer shall, not later than the date(s) set forth in Allocation of Funds clause, so notify the contractor in writing.  The Contracting Officer shall also modify the amount of funds described in the Allocation of Funds clause as available for contract performance.  This procedure shall be called contract year call-up and shall apply for each successive contract year.

H.2.2  Government Obligations - The Government is not obligated to the Contractor for any amount over that described in the Allocation of Funds clause as available for contract performance, except in the case of program cancellation or Termination for Convenience of the Government. 

H.2.3  Government Liability - In the event of program cancellation, the Government’s maximum liability is the amount described in the Allocation of Funds clause as allocated for performance plus the appropriate cancellation ceiling contained in the Cancellation Ceilings clause.  

H.2.4  Contract Cost Incurrance - The Contractor is not obligated to incur costs for the performance required under any contract year that has not been called-up.  Upon contract call-up, the contractor’s obligation shall increase only to the extent contract performance is required for the additional CLINs for which funds are made available.  

H.2.5
 Definitions - The definition of the total contract price under the Termination for Convenience of the Government clause of this contract is the amount described in the Allocation of Funds clause as available for performance plus the appropriate cancellation ceiling contained in the Cancellation Ceilngs Clause.  The definition of work under the contract in that clause shall mean the work under contract year requirements for which funds have been made available.  If the contract is terminated for default, the Government’s rights under this contract shall apply to the entire multi-year requirement.  

H.3
ALLOCATION OF FUNDS  

H.3.1  FUNDS AVAILABLE


Pursuant to clause H.1, Limitations of Price and Contractor Obligations, funds will be made available on an annual basis for performance of this contract.  Funds for the first contract year shall be obligated at time of contract award, and for the second through fifth contract years (the multi-year portion of the contract) sufficient funds for each shall be obligated, if available, to increase the total amount available for contract performance.

H.3.2  Call-up Precedence - No contract year can be called up until after the preceding year has been called-up.

H.3.3  Second Year Call-up Dates - Unless a later date is agreed to between the parties, the second contract year shall be called-up per H.2.1 on or before the expiration of Contract Year 1.

H.3.4  Third Year Call-up Dates - Unless a later date is agreed to between the parties, the third contract year shall be called-up per H.2.1 on or before the expiration of Contract Year 2.

H.2.5 Fourth Year Call-up Dates - Unless a later date is agreed to between the parties, the fourth contract year shall be called-up per H.2.1 on or before the expiration of Contract Year 3.

H.2.6 Fifth Year Call-up Dates - Unless a later date is agreed to between the parties, the fifth contract year shall be called-up per H.2.1 on or before the expiration of Contract Year 4.

H.3.2  CANCELLATION CEILINGS

Pursuant to Clause H.2 Limitations of Price and Contractor Obligations and Clause H.3, Allocation of Funds, the Government’s maximum liability for cancellation costs in the event that a contract year is not called-up by the Government is limited as shown below: 

CONTRACT YEARS CANCELLED


CEILING
Years 2 through 5


$10,000,000

Years 3 through 5


$ 7,000,000

Years 4 through 5


$ 4,000,000

Year 5



 


$ 1,000,000

H.4  CHANGE IN OWNERSHIP
The Contractor shall notify the Government in writing of any change in ownership of the Contractor, through sale or merger, which occurs during the term of this contract.  The Contractor shall inform the Government fully of the financial ability of the new ownership to fully comply with the terms and conditions of this contract.  The Government reserves the right to terminate this contract in the event of a change in ownership or to consider the failure to comply with the notification or financial reporting provisions as a default by the Contractor.
H.5  MANDATORY SOURCES UNDER THE JAVITS WAGNER O’DAY ACT


(a)  This solicitation includes services set aside on the Procurement List by the Committee for Purchase From People Who Are Blind or Severely Disabled (“Committee”) under authority of the Javits-Wagner-O’Day (“JWOD”) Act (41 U.S.C. §§ 46-48c).  Pursuant to the JWOD Act and implementing regulations, particularly 41 C.F.R. § 51-5.2(e), the Marine Corps is obligated to require the Prime Contractor, as successful offeror under this solicitation, to subcontract services on the Procurement List with the nonprofit agencies designated by the Committee.  These services and the corresponding nonprofit agencies are listed in paragraph H.5(e).


(b)  The extent of the services to be performed by the JWOD nonprofit agency at each site will be determined in conjunction with the Prime Contractor.  At a minimum, messhalls listed in paragraph H.5(e) will have Mess Attendant functions and associated supervisory support performed by the JWOD non-profit agency.  When the messhall listed in paragraph H.5(e) has been placed on the Procurement List as a Full Food Service location, those food preparation functions and associated supervision that can be performed by the designated JWOD nonprofit agency will be subcontracted to that agency.  Overall management responsibilities, to include subsistence management, for all messhalls will reside with the Prime Contractor.


(c)  NISH is the central nonprofit agency designated by the Committee to facilitate negotiations between offerors and the nonprofit agencies participating in the JWOD program and specifically those identified in paragraph H.5(e).  Each offeror is required to reach complete agreement with each nonprofit agency on all essential subcontract terms, including but not limited to pricing, and is required to incorporate such agreements in the offeror’s price proposal.  Firms interested in submitting proposals in response to this solicitation should contact Frank Stets, NISH West Regional Office, 73 Ray Street, Pleasanton, CA at 925-417-6880, for NISH pricing assistance.  Terms of subcontracts between the Prime Contractor and these nonprofit agencies (hereafter referred to as “JWOD subcontracts”) for Procurement List services are subject to Committee approval.


(d)  Payment must be made to nonprofit agencies not less than monthly.  Price and price-related terms of JWOD subcontracts are subject to Committee review and approval as follows:   (1) for the initial performance period; (2) no less than annually thereafter; and (3) as requested by the nonprofit agency for any proposed pricing adjustment.  Any Committee-approved price change or economic adjustment to JWOD subcontracts will be reflected in the JWOD subcontract, to be effective upon a date designated by the Committee.


(e)  The following messhalls within the scope of this contract are currently on the Procurement List:

SITE


  DESIGNATED SERVICES
    NONPROFIT AGENCY
MCRD SAN DIEGO

Messhall    620
  Full Food Service
    Association for Retarded

            569
    “    “     “

    Citizens – San Diego

MCB CAMP PENDLETON

Messhall  31611
  Full Food Service
    Job Options, Inc.

Messhall  21082
    “    “     “

Messhall  53502
    “    “     “

Messhall  62402
  Mess Attendant Services

Messhall  22186
  Full Food Service

(f)  Should the Marine Corps or the Prime Contractor desire that additional messhalls or scope of work, beyond that set forth in paragraph H.5(e), be placed under JWOD coverage during the term of the prime contract, the parties may agree to place such additions on the Procurement List.  Any additional Marine Corps messhalls placed on the Procurement List will not be performed by a designated JWOD nonprofit agency during the term of the prime contract without agreement of the Marine Corps, the Prime Contractor, the non-profit agency, and the Committee.


   (g)  By law, the Committee retains the authority to decide all disputes or any matters in controversy between the Prime Contractor and any nonprofit agency as regards any services on the Procurement List including but not limited to scope of work, pricing, and other terms of JWOD subcontracts and all issues of performance and administration of JWOD subcontracts.  The Prime Contractor may not have any provision in JWOD subcontracts which purports to restrict the Committee’s jurisdiction as regards all aspects of services on the Procurement List.

H.6  CEILING PRICE ADJUSTMENT – DEPARTMENT OF LABOR WAGE DETERMINATIONS 

The Fixed-Price Incentive (FPI) ceiling price may be adjusted upward at the end of each contract year, to the extent that the increase is made to comply with revised Department of Labor Wage Determinations (WD) incorporated in the contract, in accordance with FAR 52.222-43.  Under this paragraph, any increase in the ceiling price shall be directly attributable to the increase in cost resulting from a revised WD –- the amount of profit earned will not be affected by this change.  For example:

Hypothetical negotiated/contract amounts

Target Cost
$2.75

Target Profit
 0.25

Target Price
 3.00

Share Ratio
70/30

Ceiling Price
 3.50

Hypothetical actual amounts








Scenario I
    Scenario II    Scenario III
Actual Cost

 (not incl’g WD Inc)     3.000

 
$3.420
     $3.600

Final Profit


       .175


  .049
       .000

Price                    3.175


 3.469
      3.500 (ceiling)

WD Increase               .080


  .080
       .080

Final Price              3.255


 3.549
      3.580

In Scenario I above, actual costs are well below the ceiling price, so normal final profit computations are made and the cost increase resulting from revised Wage Determinations are then added to produce a final price.  In Scenario II, actual cost per meal (not including the WD increase) is at a point that the contractor will earn only $.05 profit per meal.  An $.08/meal cost increase attributable to a revised WD would be added to the actual cost plus profit for a total price of $3.55.  Thus, the contractor retains the $.05/meal profit.  Under Scenario III, actual cost per meal (again, not including the WD increase) exceeds the ceiling price.  Under normal circumstances, the contractor would be reimbursed at the ceiling price per meal.  In this instance, an $.08/meal increase is the result of WD increases; thus, $.08 above the ceiling, or $3.58, would be reimbursable.  Under this paragraph, the contractor may not be reimbursed an amount greater than the ceiling price plus the WD adjustment (however, see H.7 below).

Upon completion of applicable adjustments resulting from the provision set forth in paragraph H.6 above, the FPI ceiling price may be further adjusted upward at the end of each contract year to the extent the increase is made to comply with the following clause:

H.7  ECONOMIC PRICE ADJUSTMENT (EPA) – ESTABLISHED MARKET PRICE FOR SUBSISTENCE
    (a) This EPA clause applies to all subsistence acquired by the prime contractor under the contract. 

    (b) The economic indicator shall be the “Finished Consumer Foods” index; Series ID WPUSOP3110, Not Seasonally Adjusted; Group: Stage Of Processing; Base Date: 8200.  The index is compiled by the Bureau of Labor Statistics (BLS), under the “Producers Price Index – Commodities”.

    (c) Adjustments to the FPI ceiling price per meal shall be based on the following:

        (1) The actual cost of subsistence, represented as a percentage of the total cost per meal; e.g., the actual cost of subsistence may represent 50% of the total actual cost of CLIN 0003;

        (2) The appropriate adjustment, as reflected by the economic indicator for the contract year being addressed, applied to the target cost of subsistence.  An adjustment will not be made for the first Fiscal Year of the contract (effective date of contract through 30 September 2001).  The procedures set forth in this clause shall apply from the start of the second contract year (1 October 2001) through the remaining term of the contract.

    (d) For the purpose of ceiling price adjustments pursuant to this clause:

        (1) Subject to the restrictions set forth in subparagraphs (d)(2) and (d)(3) below, the ceiling price shall be increased by the target cost times the percentage of target cost representing subsistence times the increase supported by the economic indicator (see paragraph (e) below);

        (2) There shall be no adjustment in the ceiling price, resulting from the procedure described in this clause, if the increase in subsistence cost from the previous year as reflected in the designated index is less than five (5) percent;

        (3) The increase in any contract ceiling price per meal under this clause shall not exceed ten (10) percent of the per-meal cost of subsistence, adjusted for Wage Determination increases, if applicable.  That is, if the designated index reflects an increase in subsistence cost of greater than 10%, the increase in the ceiling price (after the Wage Determination adjustment) shall be limited to 10%; and

        (4) Adjustments shall be calculated to three decimal places (e.g., $.052, $.078).

    (e) The following procedure shall be used in determining a revision to the ceiling price per meal:

        (1) Calculate the annual adjustment.  The base index value shall be that set forth in the Finished Consumer Foods index for the month preceding the start of the contract year (e.g., for Contract year 2 (FY02), the base factor would be that cited for September 2001; for Contract Year 6 (FY06), the base factor would be that cited for September 2005).  That factor is divided into the index value for the final month of the contract year being reviewed (e.g., for Contract Year 2, the adjusting index value would be that cited for September 2002).  The percentage difference between the two values is the adjustment factor.  An example of the calculation is as follows:


Adjusting index value for Sep 1996


135.6


   Divided by base index value for Sep 1995

130.1


Adjustment factor





  1.042

This would represent a 4.2% increase for FY96.  As stated in paragraph (d)(3) above, no adjustment would be made for subsistence cost increases under this scenario, since the adjustment factor is less than the stated 5% triggering level.  No further computations would be necessary.

        (2) Determine subsistence cost.  Were the adjustment factor 5% or more, the next step would be to determine the cost of subsistence.  This is accomplished by first computing, for the year in question, the 

percentage of total cost per meal represented by subsistence.  For example if actual cost incurred for CLIN 0003 is $10,000,000 and the actual subsistence cost is $6,000,000, the subsistence percentage for that year is 60%.  This percentage would then be applied as follows:


Target Cost per Meal



$2.750


   Times Subsistence Percentage

    50%


Target Subsistence Cost per Meal

$1.375

        (3) Calculate the increase amount and the appropriate adjustment, if any, to the contract ceiling price.  The two steps described above are combined to derive an increase amount, which may then be applied to the ceiling price.  For example:


Target Subsistence Cost per Meal

$1.375


   Times adjustment factor


   4.2%


Cost Increase per Meal


$ .058

Thus, in this hypothetical scenario, the BLS index reflects that increases in subsistence costs are responsible for a $.058 (5.8 cents) increase in total cost per meal.  As stated above, Steps 2 and 3 would be unnecessary in this case, given a 4.2% cost increase (less than the required 5% trigger) as reflected by the index.  No adjustment to the ceiling price, applicable to subsistence increases, would be warranted.  Were the index percentage increase equal to or greater than 5%, the ceiling price per meal would be increased using the mechanism described above.

    (f) For each contract year for which this procedure is in effect, the calculations shall be made and adjustments completed within ninety (90) days of the start of the contract year.  The actual price per meal (based on actual cost plus adjusted profit) would be calculated separately, under the normal procedure described in Section B, and would be reimbursable up to the revised ceiling price level.

    (g) In the event publication of the economic indicator is discontinued, or its method of calculation substantially altered so that it no longer reflects market prices, the parties shall mutually agree upon an appropriate substitute for price adjustment(s) under this clause.

    (h) Any dispute arising under this clause is subject to the “Disputes” clause of the contract.
H.8  APPLICABILITY OF EXISTING COLLECTIVE BARGAINING AGREEMENTS (CBAs)
The Service Contract Act requires the contractor to pay wages and fringe benefits that are at least equal to the wage and fringe benefits for the class of employee listed in the applicable wage

determination.  If an incumbent contract was subject to a CBA, the

successor (regional) contractor is required to pay the wage and fringe 

benefit rates at least equal to those specified in the CBA for the classes of employees that are covered by that CBA.  If the successor

contractor is other than the incumbent(s), it is not obligated to accept the CBAs with the same unions that established CBAs with the incumbent(s).  If the successor contractor uses classifications in performance of the contract that are not included in the CBA, the 

wages and fringe benefit rates prescribed by the Area Wage Determination will apply to those classifications.  Contractors should use both the applicable Area Wage Determination and CBA in conjunction with each other in order to properly determine the appropriate wage and fringe benefit rate minimums.
H.9  DIRECTED SUBCONTRACT (YUMA)
As a result of our inadvertent release of proprietary cost data in the solicitation, related to services being performed at the Marine Corps Air Station (MCAS), Yuma, the Government has precluded the incumbent contractor from competing on an equal basis with other potential subcontractors.  As a corrective action, prospective prime contractors are advised that proposals submitted under this solicitation shall provide for a directed subcontract with Blackstone Consulting, Inc. for required services at Marine Corps Air Station, Yuma.  The term of the subcontract shall extend through 30 September 2002, with continued services beyond that date at the discretion of the prime contractor.

H.10  GENERAL AND ADMINISTRATIVE RATE   

The contractor has proposed to place a cap on the General and Administrative rate for the life of the contract.  The following language memorializes that offer as a binding contract provision:

Sodexho’s G&A cost will be billed to the USMC contracts at the

lesser of the actual G&A rate, or the capped rate of ------ for the contract covering the West Coast region.  G&A will not be separately billed throughout each contract year. Bi-weekly billings will be prepared based on the fixed price per meal given the government’s estimated meal counts. These billings will be trued up quarterly based on actual meal counts. The G&A billed amount will be determined on an annual basis, in connection with the annual true-up to actual costs required under the contract. For purposes of determining the earned incentive fee, the G&A will be billed at the capped rates. Any G&A amounts incurred over the caps will not be billed to the USMC and will not be factored into the earned incentive fee calculation.

